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Chapter 9 

Title IX 
Mary Kane and Liane O'Banion 

Title IX of the Education Amendments Act is an often misunderstood, some-
times controversial, and frequently wrongly maligned law that has important 
bearing on the work of protecting students from sexual harm. It is apparent 
that the work of SIRC bumps up against Title IX but it's not immediately 
clear how these elements can and should fit together. The following chap-
ter, which was written by Mary Kane, JD (legal counsel at Portland Public 
School) and Liane O'Banion, EdD (Title IX director at Portland Public 
School), provides an excellent example of how the largest district in Oregon 
elegantly incorporates these two systems in a collaborative fashion. 

TITLE IX THROUGH THE YEARS 

Title IX of th~ Education Amendments Act was codified in 1972 by the fed-
eral_ government. The law states: "No person in the United States shall, on tte 
basis of s b . . . . b d . d the benefits of, or e sub· ex, e excluded from part1c1patmg m, e eme . . eceiving 

Jectect to ct· • . . • gram or activity r · Fecte . 1scnmmat1on under any education pro Part 106). 
1 Financial assistance" (fn 20 U.S.C. 1681 and 34 c:.R. •ty in athlet-

ics llJ.Lhally' the emphasis of Title IX was the protection ° e~tuyt and access · at · · · al equ1 throu her int~rpretations added attention to education d more recently 
spec·fig out single-sex and career/technical programs, an nt or parenting 1 c prot · b. ) and pregna · stuct ections for transgender (non mary and services. ents . I programs l'hro enrolled in publicly funded educattona . Gwinnet County 

Ugh a (f F anklm v. number of Supreme Court cases n r 
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503 U.S. 60 (1992); Gebser v. Lago Vista lndep. Scho 
Public SchoolsS,]· D vis v. Monroe County Bd. of Educ., 526 U.S. 

629 
[ol, 524 S 274 [199 , a d' · · · 1999]) U. · . . of ender-based or sex 1scnmmahon was expanded 

10 
i , 

the defi~itI~f:1 thg ough incidents of sexual harassment and other kinciucte di crimmation r • h h nds f 
s . d t the impact of wh1c t e court saw as also dep . . 0 sexual miscon uc ' . . nving a 

f h. her educational opportumties. student o is or • · M 
th S Preme Court found m Davzs v. onroe Cty. Bd. of Educ b As e u . . , wen 

al . conduct is so severe, persistent, or pervasive as to deny or 
11
. . sexu mis . , nut a 

student's ability to participate m or benefit from a school s programs or activ. 
ities, a hostile environment exists and the school must respond. In furtherance 
of these decisions, the federal government has promulgated regulations and 
the United States Department of Education have issued Dear Colleague let-
ters to provide guidance to schools on its responsibilities under Title IX. 

Definitions of what constitutes sexual harassment vary and each school 
must consider the complicated nuances of problematic sexualized behavior 
and their impact on students' ability to feel safe while at school. Generally, 
Title IX considers sexual harassment as any form of sex discrimination when 
the behavior "can interfere with a student's academic performance and emo-
tional and physical well-being" (OCR, 2001, p. ii), or in other words, the 
harassment creates a hostile environment. 

One example of what is broadly prohibited by Title IX in a K-12 school 
is illustrated as follows: 

PROHIBITED UNDER T9: 

Unwelcome conduct of a sexual 
nature that is Physical, verbal or 

nonverbal; sexual contact that 
occurs w;thout consent, or when 

Under the influence of drugs or 
alcohol 

sexual A 
or 

tin 
Unequal access to 

alhletics, CO-curricular or 
edu_cotionol Programs 

m~lud;ng access to 
facl/1t1es, POrticiPotion, 

5<:l,o/orsh;pS, or 
other benents 

Genoer 
lnenuity in 
AthleUc or 
Education 
Programs 

8u//y;n 
g, cyberbul/ying and' 

ony horassm ,or 
Pflrce/ved ( en~ bQqd on 

Identity or s.:i 'f0 1~ 9&nder-
o orientation 

xual 
ssment 

Demond or request for sexual 
contact in exchange for orher 
benefits or that is elicit~ 
through pressure, P~Y_StCOI 
force, coercion, ex~IIC(t ~r 
implied threats or mtimldot/On 

smlssion 
EXPiicit 
mages 

Electronic p11<;1t, 
t ransmiss/on_ of ex 
images {s~xtmg) ·rhout 
elicited wtrh Of w, 
coercion, threat or 
intimidation 

enung 
lmauon 

. neQUOI 
Discrimination °': "'no/ 
access to educatio ms 
opportunities or prog~~ 
based on pregnancy 
parenting status 

. In this example the tor dat· 
ing violence, sexu~ h categories broadly described as sexual assau~ h,rass· 
:ent_ or cyberbul]y- arassment, transmission of explicit images, an rneated 
Y Title IX. ing are all variations of sexual harassment as de 1 
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THE FEDERAL FRAMEWORK 

tl. onal agencies are required to designate at least 
II educa . . h one employe A . 1 IX coordmator m c arge of overseeing complia . . e a Tit e . . d h h . . nee w1thm the as . however, 1t 1s expecte t at t e ent1re mstitution will h . . 
gencY, • · th OCR • s are m this a ·bility. At a m1mmum, e reqmres a designated Titl IX ffi . espons1 . . h . 1 e o c1al r 'ble for "coordmatmg t e imp ementation and admini·st 1. f respons1 . . ra 10n o the 
. . t's procedures for resolvmg Title IX complaints includi·ng d . rec1p1en . . , e ucatmg 

hool commumty on how to file a complamt alleging a violation of T'tl the sc 1 . ki . i e 
IX, investigating comp amts, ~or ng with law enforcement when neces-
sary, and ensuring that complamts are resolved promptly and appropriately" 
(Lhamon, 2015, p. ~). . . . 

In addition to mvestlgatmg all complamts of gender discrimination, 
schools must provide notice to students and employees of the name and con-
tact information of the Title IX coordinator. This information must be visible, 
offered in a variety of modalities ( online, in schools), and use clear language 
that children of all ages can understand. In some cases, this may require trans-
lation services, posted in languages other than English. 

The Supreme Court decisions noted above caused the U.S. Department of 
Education to revise its guidance on Title IX. The January 2001 Dear Col-
league letter sets out the framework which governs all Title IX investigations. 
Subsequent Dear Colleague letters from 2011, 2014, and most recently from 
2017, have offered updates and amendments to the process. 

In the 2014 Dear Colleague letter, the ·obama administration specifically 
included protections against discrimination for transgender students. This 
~uidance was rescinded by the Trump administration; however, some states, 
Including Oregon, have determined to continue the protections afforded to 
transgender students and to uphold discrimination findings under Title IX. 

The Oregon guidance directs Oregon educators to provide transgender stu-
dents with access which allows them the freedom of choice in dress, preferred 
names a ct d · I addition the . n pronouns, use of lockers and restrooms, an so on. n ' 

bguidance echoes the 2014 Dear Colleague letter's determination that gender-
ased d' · . . . f di · · ation on the ba . iscnmmatton is included within the meanmg o scnmm . 1 .. 1 sis of d f ·1y/equity c1v1 r ights/D sex. https://www.oregon.gov/ode/students-an - amt 

ocuments/TransgenderStudentGuidance. pdf ) 

OFFICE OF CIVIL RIGHTS 
~he Office £ . f Education is respon-
SJbie for r· i°r Civil Rights of the U.S. Department O 

1 
t'ng investigating, 

and reso} ~t e IX enforcement. OCR is in charge.of eva_ ua .1 'As part of its 
ving a· riminatton. · complaints of school-based sex isc 
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d t compliance reviews of educational in t· . . also con uc . s ltution purview, it may . 1 ystemic violations. s 
to investigate potentia tbs authority to develop policy and complian 

. . 11 it has e . ce stan Additiona Y, . ·t enforces. Under OCR compliance standard -th regulations 1 
1 • f s, When <lards on e has notice of an a legat10n o sexual harassm . d tional agency . . ent it 

an e ?ca . 1 take appropriate steps to mvesttgate the allegation. 
1
; . 

must immediate Y "de interim measures to prevent further harm t his uired to provi . o t e 
also reg . . estigation is pendmg and to enact structural chang student, while an mv . • es to 

d th f-.:ects and prevent its recurrence. reme y e e i, . 

TITLE IX IN K-12 

In 2001, the Office of Civil Rights published the Revised Sexual Harass-
ment Guidance, which remains the most instructive for K-12 application. 
The underlying principle reflected in the publication is that "Preventing and 
remedying sexual harassment in schools is essential to ensuring a safe envi-
ronment in which students can learn" (OCR, January 2001, p. ii). Behaviors 
that may create a hostile environment require the school immediately act to 
"end the harassment, prevent its recurrence" and, as appropriate, "remedy i~ effects" (OCR, p. iii). 

For postsecondary education, the release of the 2014 Dear Colleague 
Letter, a "53-page document focused on procedural protections, confiden• 
tiality ~nd ~esponsible employee definitions, investigation and hearing pro-
toc,ol, 

1
?tenm measures, remedies and appeals, and training requirements" 

(O Bamon, 20 I 8, p. 49) had a remarkable effect. While colleges and universi-
lies scra_mbled to create Title IX offices, appoint coordinatots and implement 
new policies and procedures, K-12 schools were largely left out of the recom-
mden~uons_ offered. While this may not have been intended by the Obama a m1mstratton K-12 h 1 . fl ted 
in ·ct ' sc 00 s dtd not see their unique environments re ec gu, ance and em · . · ed 
guidance . erging practice recommendations thus the 2001 revis remains the mo t . fl . ' ' 

While SIRC . . s In uential for K-12 administrators. IX is not an mv f · Title response, it does . es ig~tory framework for comprehensive hiid 
exhibiting proble!:~~~de an ?Pilon for safety planning specific to the\ in 
the school commu . behaviors, Which in tum can keep other childre ·rn 

nay safe SIRc & ·oten measures, and Wh · offers a particularly useful tool ior 1 • g th f ' en applied • . dy1n 
e e fects on chiJdre . appropnately, can also play a role m reme 

20
01 federal · n In school I · b the b guidance as "i'nct· . · ntenm measures first defined Y •ther or oth th 1v1ctuar d . ' . to et 

of e reporting anct ize services offered as appropnate . . dent sexual mi responcti . . 
1 

d inc1 
Pendin ,, sconduct, Prior to ?g Parties. mvo]ved in an ~I ege . ation is 
on s g (

2
00I) Was furth an Investigation or while an mve5ug Qo,A ex.ua1 l\,f er clarifi d · CR'S "" 1

sconduct. e In 2017 With the release of 0 
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updated language about interim measures spec'fi 11 . 'fhe . " h " . 1 ca Y delmeated 
. for intenm sa1ety sue as counselmg, extensions f t' acuons . d' fi . o ime or other 

-related adJustments, mo 1 cations of work or class sched 1 course . . u es, campus 
rt Services restnctions on contact between the parties chang . esco ' . . , es m work 

h
ousing locations, leaves of absence, mcreased security and monit . or d h . .1 onng 

of certain areas of campus, an ot er s1m1 ar accommodations" ( OCR, 2017, 
. Z). Clearly, not all these examples are applicable to the K-12 landscape, 

~owever, many, such as schedule changes, no contact orders and flexibility of 
academic deadlines, are absolutely appropriate for K-12 schools. The follow-
·og Venn diagram, used by Portland Public Schools, illustrates the necessary 
~omponents of a comprehensive Title IX response framework. 

Timely response 
Discipline (if appropriate) 

Education & violence prevention 

Responding 
Partv 

individual alleged to 
have engased in 

behavior 

SCHOOLS 
INVESTIGATIONS IN K-12 

l harassment 
N · onstitute sexua · hat 

ot all incidents of problematic sexual behavior c t to overreact to w b 
Under Title IX. OCR has cautioned K-12 schoolshno a kiss on the chee~dy 
lllay b · sue as 0ns1 er e developmentally appropriate behavior, 1 personnel to c a y d "Schoo \ harass-
th 

oung child (OCR 2001) and encourage \legations of sexua types 
e age ' . ding to a • d three 

n, and maturity of students in respon 'dance outline • at·1on: 
·•1ent" ( 0 h 2001 gu1 X · nvesug 
ofs CR, 2001, p. iii). Broadly, t e ld ·gger a Title I i that creates 

qu .dexual harassment complaint that wou to . nd barassrnent 
I pro h ssment, a ah quo harassment· retaliatory ara 
Osti} . ' e environment. 
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h assment occurs when a school employee e r . 
Quid pro qud?. ar a student's participation in an educational xp tcruy or 

. 1. ·t1y con it10ns , . . progra 
1mp 1c1 . 1 decision on that student s submission to sexu 1 Ill or 

ak n educationa . a req 
m es a s or any other verbal, nonverbal, or physical conduct of a Ues~ 
or advance ' f the nature of the staff/student relationship thi sexual 

t re Because o . , s type f 
na u · . unlawful whether or not the student resists and suffer 0 
harassment is s actual 
harm. h d . . 

R :.. 1 • tory harassment occurs w en an a verse action 1s taken ag!l; ehuta . . . . '"nst a 
because of that person's part1cipat1on, either as a complainant aw· person . . . . . , 11-

ness, or reporter, in a complamt of d1scnmmatt?n or sexual harassment. 
The most prevalent type of harassment seen m the school setting is where 

a hostile environment has been created. This occurs when an employee or 
student engages in sexually harassing conduct, which can include unwelcome 
sexual advances, requests for sexual favors, and other verbal, nonverbal, or 
physical conduct of a sexual nature that is sufficiently severe, persistent, or 
pervasive and which is objectively offensive in that it limits a student's ability 
to participate in or benefit from an education program or activity. 

In determining whether a hostile environment exists, the investigator must 
look at the totality of circumstances including, but not limited to, the effect 
of the behavior on the reporting party; whether the behavior was directed at 
one or more persons; whether the behavior unreasonably interfered with those 
pe_rs~ns' educational or work performances; and so on. For incidents of dis-
cnmmatory or derogatory speech, investigators should look, as well, at what 
the statement was, its intention and whether there are any First Amendment 
protections in play. 

Certa_in conduct, such as sexual assault, would be considered severe and 
would, m and of itself, constitute a hostile environment. In other instances, a 
ioatte~fyof pervasive or persistent behavior would need to be shown in °rd~r 

satis the cond'f f • · pubhC 
Place l'k 1 ions O this finding. Pervasive conduct occurs Ill . s 1 e the class • . f vas1ve 
conduct would be ;o~m or wi_thm the workplace. An example o per c ) of 
discriminatory t school-wide acceptance ( or at least complacen Yduct 
. reatment to d • t con 1s repeated b h . war transgender students. Pers1sten ite e av1or or sp h • s desP requests to stop F eec over a period of time that continue r 110w 
t d . or exampl h s a ie s u ent on a da'l b . e, t e student who sexually harasse that 

th' · 1 Y as1s des 't 1 . thers is is unwelcome b . P1 e c ear signals from the student or 0 
Finau ehav1or. . 

ti Y, Proof that a ho . . he obfc-
invely offensive standard sti1e. environment exists is satisfied by t factors 

elude the age vul - . _as mterpreted by a reasonable person. bef of 
persons · ' nerab1hty a d . . . h nuI11 f . lOvolved· th f ' n relat10nsh1p of the parties; t e ce o v1ole • e requ · sten com or the threat of . ency and severity of the behavior, the ex1 ard the 

P a1nant. Hostile e ~1olence; resulting humiliation or ridicule toW assess 
nv1ronment h ps to arassment requires further ste 
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not the "conduct is sufficiently serious to deny 

1
. . 

ther or or 1m1t a stud , whe_ participate in, or benefit from, the school's program b ent s 
bihtY to ased on sex" a CR 2001, p. 5). 

(0 a1' ysis regarding the type, frequency, and duration of conduct th d 
An • t t d , e egree . h the behavior was arge e at one or more students th 

1 
. . 0 wh1c . . , e re ationship t n those involved, the number mvolved m the harassment the d betwee . . . , age an sex 

th harasser the size, location and context m which the harassment d of e ' . . . occurre 
within the school, and whether the _mcident is sufficiently severe enough to cre-
ate a hostile environment are also important considerations (OCR, 200l). 

Determinin~ whethe~ any ~f the factors ~xists is central to the preliminary 
inquiry in which the 1~vest1~at~r dete1:11~nes whether there is reasonable 
cause to open a formal mvestlgatlon. This 1s also the time to reach out to the 
reporting party to better understand how the person is feeling and what he/she 
would like the process to be. It is best to approach this in a trauma-informed 
way and to provide this person with as much control in terms of their par.: 
ticipation as possible. This is also the time to put into place interim safety 
measures to ensure that both parties are kept safe. 

GRIEVANCE PROCEDURES , 

The creation and posting of grievance procedures poses a unique challenge 
within the K-12 system due to the vast continuum of parents, students, and 
community members' needs. Posting clear, developmentally and age-appro-
priate procedures in places that are easy to access is a challenge across K-12 
schools. A poster about harassment and bullying that -conveys the mess~g_e 
wen to high schoolers may not work for an elementary school. At a ffilm-
rnum, adopted grievance procedures must provide for prompt and e~uitable 
~~sol~ti?n of any complaint and include a districtwide policy agamSt sex 
iscnmmation (OCR 2001) 
Kid ' · • f · · d nts the school s must have a clear understanding of the kinds O mci e 

rnust re . d T' tl IX and perhaps rn . spond to, what constitutes discriminat10n un er 1 e ' . h ld 
ost 1m . . d Attenuon s ou b . Portantly, what happens once a complamt is ma e. . of 
e Paid t h . . . . d the uniqueness 

each sch o t e diversity of children and commumt1es a~ rocedures. They 
rna oo\ building when deciding how to post resolution p . , t 

Y need t . 1 hool d1stnc • 
\Vh 

O 
vary even within the context of a smg e sc f the law Title 

I)( Schen schools fail to clearly delineate the complexities o or traum~ may 
001 l' dd' · al harm Qccur. A P~ icy and resulting procedures, a ition ol staff member may 

believ child Who discloses to a trusted adult scho fl d out that staff 
e they 1 later to n · I to.enib . can do in a confidential manner, on Y • n with the Tit e 

I er is h . nformat10 . X coo ct· a mandatory reporter and must share t e 1. d ( d their family) as 
r Inat • b h ch1l an or· This can be experienced Y t e 
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r t ry and when this is combined with feelings that th !\ 
retta iag~1nst the wishes of someone who has been harmed e1_tshchoo1 ignore 
ac s a a.< h f:c , as b s or 
1
. k d with additional secondary arms su 1ered, and referred . een clos l m e b. & F to 10 h e y 

ture as institutional betrayal (?o in_ reyd, 2013; Goldsmith et t eJitera. 

Pl tt e
t al. 2009). Other mamfestat10ns of betrayal can incl d ,,. al., 2012. a ' . . . . u e inct· , 

l·ci·es which fail to protect, maccess1ble reportmg procedu . 1fferent po 1 . res Ineff 
Sponse by the university, or failure to redress harm" or "wh '. . ective re . f ·1 en Instit . 

fail to act at all, dismiss a clru.m, or a1 to protect a student from fu Uttons 
' · 20 18 70) rtber ha or retaliation" (0 Bamon, , P· · . rm 

THE NEED FOR FORMAL INVESTIGATION 

The school may decide to take appropriate interim measures while an inves-
tigation proceeds, including using SIRC for safety planning, adjusting class 
schedules or even suspending the student pending the disciplinary hearing or 
outcome. Regardless, if the school determines to proceed to a formal investi-
gation, both the reporting and responding party must be notified both verbally 
and in writing. The notice should include the allegation, the policy or policies 
that have been implicated and the process by which the investigation will 
proceed with a projected time line for completion. The notice should include 
how the investigation will work to maintain privacy. It may also include the 
interim actions identified by the SIRC coordinator for student-on-student 
incidents or by the Human Resources Department (for staff-on-student inci· 
dents). Practice varies by district as to whether parents and guardians are also 
noticed. Look to your district's policy for guidance. 

Both parties are allowed to have an adviser to assist them during the course 
of the investigation. The adviser could include a parent or guardian, a sc~ool 
counselor, a union representative, or an attorney, to name a few. The advis;r 
may accompany the party during the interview or later at a hearing, but 

th 
y m · ' · 1ances 

ay not, 10 most cases, speak on behalf of the party; There may be 105
. 

where the st d t' . h adviser to . . u en s age or developmental disability reqmres t e 
assist m answe · • It . l'k 

1 
nng questions on behalf of the student. . voJved 

. llis 1 e Y_ that parents or guardians will want to be completely 10 
1·ew 

m a aspect f h · nd rev all ed . s O t e mvestigation. They have the right to inspect a . nds 10 
the inuvcatt~ona_l records of the student under FERP A and this right extee waY 

es igation rec d h . . I the sarn d that the re . or s t at directly relate to their child. n . ti·on an 
porting and res d' • • h · vesuga discipline p pon mg parties are advised of t e in esses to rocesses in l h . . . h proc them in ord . P ay, t e mvest1gator should discuss t ese 

er with hel th · 'Id While th P em understand and support thetr cht · ·deo or ere may b . d on v1 through text m . e mStances where behavior is capture ri·gatio05 

essagmg and h . t ·0 ves ot er social media platforms, mos 1 
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. 1-ews. Best practice is to interview parties and witnesses a 
0 interv . s 

iII relY O • 1 while their recollections are fresh. It is also better to have w oss1b e . . ' a 
00n as P . the interview to help take notes. If that Isn t possible create 5 d erson in . . . . , 

secon P f the interview and then have the witness sign It confirming its 
a 5urnrnafYW~ esses may be identified by one or both parties and the investi-

acY itn d .: . . . accur · Id assess the best or er 1or mterviewmg them. . 
gator shOaIUI f the interviews are completed and any other evidence gathered 

once O 
• h h h 'd ' . . ator must determme w et er t e evi ence meets the evidentiary 

the mvestlg . d . . 
d our district has determme is necessary m order to make a finding 

standar Y · h d · 
T. 1 IX violation. For many years, t e stan ard of evidence was pre-

of 11 e d · " l"k 1 h " 
d ance, in other wor s, it was more i e y t an not that the incident 

pon er d . . . h 1 d d. . curred. Under the Trump a mm1strat10n, sc oo s an istncts were given 
~e option of retaining the preponderance standard or moving to the higher 
:tandard of clear and convincing evidence. 

Most investigations should be completed quickly and delays such as 
school vacations or police investigations should be documented along with 
the evidence and interviews. If an extension is needed, both parties should be 
notified of the extension. 

Once the investigation is completed, the investigator wi11 prepare a report 
detailing the allegations, the names of the witnesses and other evidence gath-
ered. The report should summarize the findings and the final determination 
made by the investigator. It should also include any remedial measures, such 
as no contact orders, that should be in place prior to the completion of the 
pro~ess. The report should be provided to both parties as well as to the person 
designated to adjudicate the matter. 

The adjudicator should review the information provided by the investigator 
and ~iste~ to the testimony of the reporting and responding parties. While the 
~aw In this area is in flux, there is language in the guidance that each party 

d
a~ t~e right of cross-examination. One way to approach this is to use the 

a ~ud1cator h · 
0 as t e mtermediary who asks questions on behalf of each party. 

nee the ad' d' . or sh . _Ju icator has reviewed the report and heard from the parties, he 
prep e will issue sanctions if the evidence meets the evidentiary threshold of 

0nderanc 1 · th inctud d . e or c ear and convincing evidence. These sanct10ns are en 
lions seh in the final report a copy of which is provided to each party• Sanc-

ouJct b · ' · f d 1 on stud . e proport10nate to the severity of the behav10r. In cases o a u 1 
· ent misc d I t hons found . on uct, schools should also be cognizant of emp oyee pro ec-

Both _in state law. 
h Parties h · d' · h uld ave an ave a nght to appeal the final order and so each istnct s O . 
ch appeal pr • 1· d ·n this apter. p 1 . ocess m addition to the investigatory process out me 1 

are O lowm d d there 
d two req ; g a etermination that sexual harassment occurre ' 
ete . uireme t • h hool must rrn1ne a " n s to fully address the harassment. FJrst, t e sc . 

reasonable, timely' age-appropriate, and effective correcttve 
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action, including steps tailored to the specific situation" (OCR, 200I, p. 16) 
Lastly, steps must be taken to prevent future recurrence. This protects b · . . I d . th Oth 
ptuties from retaliation and any witnesses mvo ve m e fact-finding 

· · · Th I b d t · por-tion of the mvesttgatton. ere may a so e a nee o contmue to mo •t 
the behavior of the harasser, refer them to educational or counseling opt: or 
and/or other scheduled times for follow-up or check-in to ensure the behav:; 
has stopped. 
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