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Chapter 9

Title IX

Mary Kane and Liane O’Banjop,

Title IX of the Education Amendments Act is an often misunderstood, some-
times controversial, and frequently wrongly maligned law that has important
bearing on the work of protecting students from sexual harm. It is apparent
that the work of SIRC bumps up against Title IX but it’s not immediately
lear how these elements can and should fit together. The following chap-
ter, which was written by Mary Kane, JD (legal counsel at Portland Public
School) and Liane O’Banion, EdD (Title IX director at Portland Public
School), provides an excellent example of how the largest district in Oregon
elegantly incorporates these two systems in a collaborative fashion.

TITLE IX THROUGH THE YEARS

Title IX of the Education Amendments Act was codified in 1972 by the fed-
eral. SOvernment. The law states: “No person in the United States shall,fonrtgz
SSEI.S o sex, be excluded from participating in, be denied the bepgﬁts :c:a i(i/ B
3 Jected to discrimination under any education program of actlvi)ty ri {6
Ie-r 4 Financig] assistance” (fn 20 U.S.C. 1681 and 34 CFR. ¥ in athlet-
o ally, the emphasis of Title IX was the protection of equity !

: : : ity and access

througa;er 'terpretations added attention to educatlonalm(igulrtrf’ore ecently
out g; . , )

Speci Ul single-sex and career/technical programs ant o parenting

Stug © Potectiong for transgender (nonbinary) and p regnms and services:
hroy y crolled in publicly funded educational progré Gwinnet County
4 lumber of Supreme Court cases (fn F7 anklin v
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0 (1992); Gebser v. Lago Vistq Indep,

Public Schools, .503 gssv ?\/Io(nroe County Bd. of Educ., 56 U ép 6Szc9hOOl’ 52
U.S.274 [}998], Dader-l.)ased or sex discrimination wag expandeq r, 999))
the definition SLE h incidents of sexual harassment anq Other Inclygy
discrimin'auondthr:)ut%1 e impact of which the court saw g also depn_nfis of
- mls}:fmo: ;ér educational opportunities. Ving 5
Sm:zntthzfsszreme Court found in ngis v. Monroe .Cty, Bd. of Educ, Whep
sexual misconduct is sO seven?, persistent, or pervasive ’as to deny o limit
student’s ability to participate in or benefit from a school’s Programs oy, Ctiv.
ities, a hostile environment exists and the school must respond. In furtherance
of these decisions, the federal government has pr'omulgated regulations gpg
the United States Department of Education have issued Dear Colleague 1.
ters to provide guidance to schools on its responsibilities under Title IX

Definitions of what constitutes sexual harassment vary and each schog|
must consider the complicated nuances of problematic sexualized behavior
and their impact on students’ ability to fee] safe while at school. Generally,
Title IX considers sexual harassment as any form of sex discrimination when
the behavior “can interfere with a student’s academic performance and emo-
tional and physical well-being” (OCR, 2001, p. ii), or in other words, the
harassment creates g hostile environment.

One example of what is broadly prohibited by Title IX in a K-12 school
i8 illustrated ag follows:

PROHIBITED UNDER T9:

Unwelcome €o

by nduct of g sexyg/ Demand or request ﬂ;r ss);'t:grl
re that is physicgj, verbai or contact in exchange for
nonverbal; sexya) contact that Sexua’ Assamt
occurs witho

ut consent, or w,
under the j ¢ hen

benefits or that is elicitpdl
through pressure, p{xxsnc’a
S gl i i H 3 [ass m 9 nt force, coercion, explicit ?d i
ma implied threats or intim
Unequao)
Othietics, e, ICCESS to

' CO-CUrriculgr or

Ineguity Eranérission of okl
educat; v ' transmission
nciuingactrors. IO Transmission et
facilities, Participation, Edy 't' of EXH“C" elicited with ort ol
SCholarsh;pg, or 4 Gation l 2s coercion, thred
Other bengfies Pﬂlﬂfams ma ! intimidation
|
BU"ying cyb’fbull iserimination or unequa
. (] Discriminat) :
By harassp, S g " Pregnancy or [psesdies ?fj”m“?gs:ams
identity of ge{z: reai) gehdpr- Pafeminﬂ opportunities c:,rapncy or
9 orientatin, based on preg
i Ulscrlmimatlun parenting status
1 thig ex dat-
ample, tp : It or
: € .
Ing vigle Ce, sex ;1 Categories broadly described as sexual assat
ot or

arassment, ¢ f explicit images, 20d harass‘;
Cyb : » lfansmission of explicit im ) te
by Title D% erbuhymg are P

‘ed
.. elin€
all Variationg of sexual harassment as d
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THE FEDERAL FRAMEWORK

stional agencies are required to designate at |
All °dl.](i‘e X coordinator in charge of overseeing co
as @ Tfthowever’ it is expected that the entire institytj
agenc}”_bﬂi ty. Ata minimum, the OCR requires a desig
respozzble for “coordinating the implementation and

;Zif:ient’s procedur'es for l11resolvir;‘lg1 Title IX cgmplaint.s, including educating

the school communlty Ofl by ta e Complalnt alleging a violation of Title

X, investigam}g complaints, Workmg with law enforcement when neces-

<ary and ensuring that complaints are resolved promptly and appropriately”
(Lhamon, 2015, p. 2)- o .

I addition to investigating all complaints of gender discrimination,
schools must provide notice to students and employees of the name and con-
tact information of the Title IX coordinator. This information must be visible,
offered in a variety of modalities (online, in schools), and use clear language
that children of all ages can understand. In some cases, this may require trans-
lation services, posted in languages other than English.

The Supreme Court decisions noted above caused the U.S. Department of
Education to revise its guidance on Title IX. The January 2001 Dear Col-
league letter sets out the framework which governs all Title IX investigations.
Subsequent Dear Colleague letters from 2011, 2014, and most recently from
2017, have offered updates and amendments to the process.

In the 2014 Dear Colleague letter, the Obama administration specifically
included protections against discrimination for transgender students. This
guidance was rescinded by the Trump administration; however, some states,
including Oregon, have determined to continue the protections afforded to
ransgender students and to uphold discrimination findings under Title IX.

The Qregon guidance directs Oregon educators to provide transgender stu-
annI::s“:Itllcli access which allows them the freedom of choice in (;;ezszi’d;i)trif)fsiii
Blidance Pronouns, use of lockers and restrooms, and s on. L onder

echoes the 2014 Dear Colleague letter’s determination that §

ased diconr - . ination th )
asiesd d;SCrlmlnation is included within the meaning of dlSCI'lnlllI;atIOil:y(/); \tfli]lr
e -and-family/equ
'8hts/Docsex' https://www.oregon.gov/ode/students and-family/eq

uments/TransgenderStudentGuidance-Pdf )

ea§t one employee
mpliance withip the
on will share in thig
nated Title IX officig]
administration of the

OFFICE OF CIVIL RIGHTS
Th g d on-
sib?e?cffcef for Civil Righs of the U.S. Department of E& anﬁfvéitfziﬂng,
g resolvl'tle X enforcement, OCR is in charge of evaluating s part of its

;  ~rimination.
Ing Complaints of school-based sex discrimind
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also conduct compliance reviews of educatiopg Dstityg,

it may ai59 ic violations. §

5 . ate pOtentlal SyStemlc \./10 d Velo OhC a d "
HrFCSHE Ily, it has the authority to develop policy 1€ Complign, Stan

Additiona y’ulations it enforces. Under OCR.comphance standards’ Whe~
dards on the I;gagency has notice of an alleg.atlon.of Sexual hapyg b 3
an edncatlocllli tely take appropriate steps to investigate the allegation, 1{ is
must imme dat provide interim measures to prevent fyrthe, harm 4, t

o required (O ) ’ . : 0
:ltzdentqwhile an investigation is pending and to €nact structyrg) Change o
remedy the effects and prevent its recurrence.

pu I'Views

TITLE IX IN K-12

In 2001, the Office of Civil Rights published the Revised Sexual
ment Guidance, which remains the most instructive for K—
The underlying principle reflected in the publication is that «
remedying sexual harassment in schools is essen
ronment in which students can learn”
that may create a hostile environment
“end the harassment, prevent its recurr
- effects” (OCR, p. iii)
For postsecond

Haragg-
12 applicatiop,
Preventing ayq
tial to ensuring a safe eny;.
(OCR, January 2001, p. ii). Behaviors
require the school immediately act o

ence” and, as appropriate, “remedy is

NEW policies ang proc
mendatjong offered.
administration, K-12

edureS, K‘lz SC
While thig may
schools dig not

hools were largely left out of the recom-
Dot have been intended by the %ba?‘g
i IT unj i ts reflecte
in guig ) : see their unique environmen )
gui%iancacf,l i: and emer 81ng practice recommendations, thus, the 2001 revised
hile SIRm a‘f‘: the most int’l.uential for K-12 administrators. o IX
o 0 investigatory framework for comprehensive Titk!

: ]
f00lematic 1, 40 option for safety planning specific to the C:,nin
the SchOOl e ) C ehaVlOrs, Which in turn can keep other chlldre .

Measureg , mrxunlilt); safF, SIRC o fers a Particularly useful tool for m(;erilnm
$ On childrenpip < appl‘0priately’ can also play a role in reme 2y
e gg . “chool, Mterim meagures, first defined by the £
Or both the repo: deVldUa]ized Services offere’d as appropriate {0 e'l(;eﬂ
“*SPonding barties involved in an alleged in(f:)n s
0 inveStigation or while an investiga"

“larifieq in 2017 Wwith the release of OCR'S
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actions for interipl safety such as “counseling, extesgg‘:fc?ny delineated
course-related adjustfngnts, modifications of work or class sc(})l (tllme or other
escort services, r.estnctlons on contact between the parties c; ules, campus
of housing locations, leaves of absence, increased Securit, aagges o W(.)rk
of certain areas of campus, and other similar accommodatigns’r’l ((;ncolr{ntonng
p. 2 (Clearly, not all these examples are applicable to the K-12 la é2017’
however, many. such as schedule changes, no contact orders and ﬂexrilb'sl?ape’
scademic deadlines, are absolutely appropriate for K~12 schools. The flolltly of
ing Venn diagram, used by Portland Public Schools, illustrates the necesgg;’

components of a comprehensive Title IX response framework

Timely response
Discipline (if appropriate)
Education & violence prevention

Safety planning

Trauma-informed
SIRC

support & referval

Safety planning Intervention

Responding
Party

individual alleged to

have engaged in
behavior

INVESTIGATIONS IN K-12 SCHOOLS

Not al] ine: , .+ 1t sexual NATA
Lincidents of problematic sexual behavior constitd gact 10 what

ﬁ?: eLTme IX. OCR has cautioned K1 schools ot 'OSVgn “he cheek
a y)‘;u € dev§10pmenta11y appropriate pehavior, ‘suc e
the 5 g child (OCR, 2001) and encouraee “Scho0 ﬁ exual harass”
mem%e and maturity of students in resPO" ing o2l egie line
of e (OCR, 2001, p. iii). Broadly, the 2001 g% " Title IX nvestigati”
Quig Xl harassment complaint that would mggerg h
Oslt)irlo quo harassment; retaliatory harassmen®
® environment,
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id pro quo harassment OCCUIS vaen'a S.ChOOI employee ey licg
Qll-u('itlgrconditions a student’s participation in an educationg] %
impliCl

’ 1q<i Progry
] ‘«ion on that student’s submission tq Sex
cational decisl ;
makes an edu
or advances, or any o

Or
ther verbal, nonverbal, or physical condyct (?fl :e;]uests
nature. Because of the nature of the sta}ff/stuc(llent rela!tionshjp, this ty;zus;
harassment 18 unlawful whether or not the student resists and suffoy aCtyy)
" Retlstory harassment occurs when an adverse action s taken sy,
person because of that person’s participation, either as a complainant,
ness, Or reporter, in a complaint of dlscnmmam?n or sexual harassmept

The most prevalent type of harassment seen 1n the school setting is Where
a hostile environment has been created. This occurs when an employee o
student engages in sexually harassing conduct, which can include unwelcome
sexual advances, requests for sexual favors, and other verbal, nonverbal, or
physical conduct of a sexual nature that is sufficiently severe, persistent, or
pervasive and which is objectively offensive in that it limits a student’s ability
to participate in or benefit from an education program or activity.

In determining whether a hostile environment exists, the investigator must
look at the totality of circumstances including, but not limited to, the effect
of the behavior on the reporting party; whether the behavior was directed at
one or more persons; whether the behavior unreasonably interfered with those
pe'rsc.)ns’ educational or work performances; and so on. For incidents of dis
criminatory or derogatory speech, investigators should look, as well, at what
the Statement was, its intention and whether there are any First Amendment
protections in play.
wo(lflfl:crltailrtlx ::51?)}10: S]lfl‘Ch as §exual assa}llt, wquld be considered.seversez;ng
patterr; o pervasile: g consptute a hostl.le environment. In other 1nst?;1 ord’er
to satisfy the condj t‘Or persistent bel}av1or would need to be shown ! bl
Places like the class;OnS o th1§ ﬁ.ndmg' SEFESie aandu G mrSasive
conduct woylq b ST Wlfhln the workplace. An example of pe )

~ € a school-wide acceptance (or at least complacency

dlscriminat

) Ory treatment - condu¢

is repeate behayior toward transgender students. Persistent ospi
ow

fequests to stop Foror Speech over a period of time that continues
Student op 4 daily basexample, the student who sexually harasses a

IS is despite ] i r others e
S 13 unwelcome behavior clear signals from the student O

Finally, oy,
tively offercio 4t a hostil

C4

0
¥ € environm ists i isfied by the S
lve ent exists 1s satis tof

Include the a Standard , ac

-~ 288, vulneraby; S interpreted by a reasonable perso™ mbef of
PEIsons inyoye. the £ ility, and relationship of the parties; the nU o of
Violence o the ¢ ’reat req.Uency and severity of the behavior, the exist® g the
stile 2  violence; resulting humiliation or ridicule tOwazfssess

NVironmen¢ harassment requires further steps
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“conduct is sufficiently serig '
J— e ct)n us to deny or limit )
wbhfittl;eto participate in, or benefit from, the school’g Program basistgges[: S
ao! 5). i

! 2001a p
(OiialySiS regarding the type, frequency, and duratiop of cond
which the behavior was targeted at on

to

uct, the de re.
. © Or more students, ¢, £Ice
petween those involved, the number invol

1 € relationgh;

| : ved in the harassment, the age ang sei
¢ the harasser, the size, location and context in which the
0

harassme
within the school, and whether the .incident is sufficiently severe en:égokftg rcrre(i
ate a hostile environment are also important considerations (OCR, 2001).

Determining whether any of the factors exists is central to the preliminary
inquiry in which the investigator determines whether there ig reasonable
cause to open a formal investigation. This is also the time to reach out to the
reporting party to better understand how the person is feeling and what he/she
would like the process to be. It is best to approach this in a trauma-informed
way and to provide this person with as much control in terms of their par-
ticipation as possible. This is also the time to put into place interim safety
measures to ensure that both parties are kept safe.

GRIEVANCE PROCEDURES

The creation and posting of grievance procedures poses a unique challenge
within the K—12 system due to the vast continuum of parents, students, and
community members’ needs. Posting clear, developmentally and age-appro-
Priate procedures in places that are easy to access is a challenge across K-12
schools, A Poster about harassment and bullying that conveys the TSASage
Well to high schoolers may not work for an elementary school. At a mini-
"m, adopted grievance procedures must provide for prompt and equitable
re.solfmofl of any complaint and include a districtwide policy against sex
lscf.lmination (OCR, 2001). 1
lear understanding of the kinds of incidents the sclnooS
at constitutes discrimination under Title IX, a;}dnngoﬁd
what happens once a complaint i_s made. Attenin(:leness of
ch sop the tliversity of children and communities and thfoggd?lres. They
may 0ol bullding when deciding how to post resolution pre trict.
:e ' vary even within the context of a single schocl dflsthe law, Title
Ix Schgoschoels fail to clearly delineate the Co_mple);lﬁz:n? or trauma may
Oceyy, A p(.)hcy and resulting procedures, additiona | staff member may
bey; e ¢hild whe, discloses to a trusted adult school § find out that staff
. > ©@.do in a confidential manner, only }ater to tion with the Title
(;S 4 Mandatory reporter and must share the u.lformsdl their family) a5
Mator, Th;q can be experienced by the child (2

S must hay
Mugy eac

"eSpond to, wh
it ‘Mportant]y,
© paid ¢,
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retaliatory and when this is combined with feelings that the Sche .
acts against the wishes of someone who has been harmed_ ¢
linked with additional secondary harms suffered, and referreg el
wre as institutional betrayal (.GObln.& Freyd, 2013; Go] dsmitt Int eliteri
Platt et al., 2009). Other man1festat10n§ of betrayal can includee“tial,_, 20 ,
policies which fail to pfotect, 1n§1ccess1ble reporting proce i irrll ;f bty
response by the university, Or feulure.to redress harm” or “When, : :.fecltiVe
fail to act at all, dismiss a claim, or fail to protect a student frop fur[htltuuons
or retaliation” (O’Banion, 2018, p. 70). e hary,

18ng

THE NEED FOR FORMAL INVESTIGATION

The school may decide to take appropriate interim measures while an inye;.
tigation proceeds, including using SIRC for safety planning, adjusting clas
schedules or even suspending the student pending the disciplinary hearing or
outcome. Regardless, if the school determines to proceed to a formal investi-
gation, both the reporting and responding party must be notified both verbally
and in writing. The notice should include the allegation, the policy or policies
that have been implicated and the process by which the investigation wil
proceed with a projected timeline for completion. The notice should include
how the investigation will work to maintain privacy. It may also include the
interim actions identified by the SIRC coordinator for student-on-student
incidents or by the Human Resources Department (for staff-on-student incr
dents). Practice varies by district as to whether parents and guardians ar¢ also
noticed. Look to your district’s policy for guidance.

Both parties are allowed to have an adviser to assist them during the cours®
of the investigation. The adviser could include a parent or guardian, a SCh.OOI
counselor, a union representative, or an attorney, to name 2 few. The advise
may accompany the party during the interview or later, at hearing, D' me)g
may not, in most cases, speak on behalf of the party. There may be ins! aano
where the student’s age or developmental disability requires the advise
assist In answering questions on behalf of the student. . uolved
1t is likely that parents or guardians will want to be completely im0t
in all aspects of the inyeeti e will want to  ect 4 evie!
all educational records of gation. They have the right to Inspt " extends to
the investigation recosrdo the student under FERPA and this rlghe came WO
that the reporting and s that ‘dlrectly' relate to their child. In t tigation and
discipline processes i els pondm_g parties are advised.of the InVve rocesses 10
them in order with 1y play, the investigator should discuss thes® P

elp them understand and support their child video

While th

€re ma .

through text megg . be instances where behavior is captured_ o tiga[ioﬂ-g
aging and other social media platforms, most inve®
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nterviews. Best practice.is to interview pgrties and witnesses as
e while their recollections are fresh. It is also better to have a
soon & ©__onin the interview to help take notes..If that isn’t possible, create
second P° of the interview and then have the witness sign it confirming its
g summ Witnesses may be identiﬁeq by one or both parties and the investi-
aoouracy: 1d assess the best order for interviewing them.
gator Sh(:lll of the interviews are completed and any other evidence gathered
ane tigator must determine whether the evidence meets the evidentiar};
the mVZS gur district has determined is necessary in order to make a finding
Stanqalre gx violation. For many years, the standard of evidence was pre-
of le;rance’ in other words, it was “more likely than not” that the incident
gg:urred- Under the Trump administration, schools and districts were given
the option of retaining the preponderance standard or moving to the higher
standard of clear and convincing evidence.

Most investigations should be completed quickly and delays such as
school vacations or police investigations should be documented along with
the evidence and interviews. If an extension is needed, both parties should be
notified of the extension.

Once the investigation is completed, the investigator will prepare a report
detailing the allegations, the names of the witnesses and other evidence gath-
ered. The report should summarize the findings and the final determination
made by the investigator. It should also include any remedial measures, such
as no contact orders, that should be in place prior to the completion of the
process. The report should be provided to both parties as well as to the person
designated to adjudicate the matter.

Th'e adjudicator should review the information provided by the investigator
;‘;‘s ilnStte}? to the Fes.timony of the reporting and responding parties. While the
g e rilshire?? 1s in flux, tl.lere. is language in the guidance Fha}t each party
: djlldicatogr 5 Ohcrpss-exarglnatlon. One way to approach this is to use the
Once the ng. 3 dt e 1ntermed1a.ry who asks questions on behalf of each.party.
o she iy i'; S icator l}as re.:v1ewed 'the report and hearc.i fror.n the parties, h?
Prepoﬂderam:e sanctions if the e.v1d.ence n:neets the ev1dent1ar}f threshold o
inclugeq ;, o gr clear and convincing ?wd.ence. These sanctions are then
tiong should pe nal report, a copy of which is provided to each party. Sz(lincl-
on Student mis Proportionate to the severity of the behavior. In cases of adult
tons fop : conduct, schools should also be cognizant of employee protec-

Both Parti: State law. .
}clﬁve appeasl 2‘;% a right to 'appeal the final order and so each di T Thls
ar:lzler_ ~ lowiscess in add.mor.l to the investigatory process outulrr;:d .
deteW(? requiremeg a determination that sexual harassrpent occ l -

Mine , .. NCNLS to fully address the harassment. First, the schoo

T®asonable, timely, age-appropriate, and effective corrective

ossibl

strict should
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ored to the specific situation” (OCR, 2001
’ » P. 16),

Lastly, steps must be taken to prevent future recurrence. This
p_arties from retaliation and any witnesses involved in the factl_)frioteFtS both
tion of the investigation. There may also be a need to continu ding por-
the behavior of the harasser, refer them to educational or coun T‘ Paimoritar
and/or other scheduled times for follow-up or check-in to ensursee tilnegboitions,

ehavior

action, including steps tail

has stopped.
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